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United States Circuit Court of Appeals 
for the Ninth Circuit 


B. T. A. Docket No. 104687 


LOMBARD TRUSTEES, LTD., a trust, and 
CHARLES 8. LOMBARD, BERTHA M. 
LOMBARD and NORMAN M. LOMBARD, 
Trustees thereof, 

Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


AGREED STATEMENT OF THE CASE 
ON APPEAL 


Pursuant to Rule 76 of the Rules of Civil Pro- 
cedure for the District Courts of the United States, 
the parties by their respective counsel, make and 
sign this Statement of The Case, as follows: 

1. Petitioner timely filed with the Collector for 
the Sixth District of California a fiduciary return 
of income, Form 1041, for the calendar year 1937. 
In such return, petitioner’s net income before any 
distribuition to beneficiaries was reported to be 
$23,014.05. 

On June 15, 1940, respondent mailed to petitioner 
a notice of determination of deficiency in petition- 
ers micome oudMemess profits taxes for 1937. In 
said notice, respondent stated: 

‘It is held that your organization is an as- 
sociation within the meaning of section 1001 
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of the Revenue Act of 1936 and as such you 
are taxable as a corporation upon your [1*] 
net income for the period February 10, 1937 
to December 31, 1937. 

Since it is determined that your organiza- 
tion is an association taxable as a corporation 
for the period February 10, to December 31, 
1937, the deduction claimed for the amount dis- 
tributable to beneficiaries, $23,014.05, is dis- 
allowed and there is eliminated the prorated 
net income for the period January 1 to Feb- 
ruary 9, 1937, after giving effect to adjust- 
ments (a), (b) and (ec), in the amount of 
$2,509.81, which amount is taxable to the 
grantor of the trust and is not a part of the 
net income of the association.’’ 


In said notice it was stated that respondent de- 
termined the net income for 1937 amounted to 
$22,902.04; that respondent apportioned such in- 
come on a daily basis to February 10th, and that 
$2,509.81 was the net income prior to February 
10th and was taxable to the grantor of the trust 
and that $20,392.23 was the net income after Feb- 
ruary 9th and was taxable to petitioner as an as- 
sociation at rates applicable to corporations and 
respondent determined there was a deficiency in in- 
come tax of $5,001.09 and in excess profits tax of 
$2,015.10. 

2. Thereafter, petitioner petitioned the Umited 
States Board of Tax Appeals for a redetermination 


*Page numbering appearing at top of page of original certified 
Transcript of Record. 
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of the deficiency found by respondent. The cause 
was heard at Los Angeles on June 10, 1941. At 
such hearing respondent filed an amended answer 
in which respondent alleged petitioner was an asso- 
ciation taxable as a corporation during the entire 
year of 1937. 

3. At said hearing the following were offered 
and received in evidence: 

(a) Petitioner’s said fiduciary return for 
1937 wherein items of income, deductions and 
distributions to [2] beneficiaries were reported 
in the manner stated in the findings and opin- 
ion of the Board of Tax Appeals; 

(b) Gift tax return of Dr. Charles 8. Lom- 
bard for the year 1935, wherein he reported 
transfers to petitioner during 1935 of the par- 
cels of property and with the respective values 
stated in the findings and opinion of the Board; 

(c) Two stipulations, therein denominated 
as “Stipulation A’”’ and “‘Stipulation B’’, re- 
spectively. 


There was no other evidence and the cause was 
submitted on said fiduciary return, gift tax return 
and stipulations. 

4. Attached hereto and respectively marked as 
hereinafter stated are the following: 

Exhibit 1, bemg a copy of said Stipulation 
A (eaption deleted and exhibits attached or in- 
corporated by reference omitted from such 
copy and made separate exhibits) ; 
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Exhibit 2, being a copy of said Stipulation 
B (eaption deleted) ; 

Exhibit 3, being a copy of the conveyance 
and contract dated November 3, 1935 referred 
to in paragraph 3 of Stipulation A (property 
descriptions and notarial certificates omitted) ; 

Exhibit 4, being a copy of the ‘‘instructions 
as to beneficiaries’, dated November 3, 1935, 
referred to in paragraph 3 of Stipulation 
A; [3] 

Exhibit 5, being a copy of the ‘‘request to 
vacate registration’’, dated February 10, 1937, 
referred to in paragraph 9 of Stipulation A; 

Exhibit 6, being a copy of the resolution 
adopted March 14, 1937, referred to in para- 
graph 10 of Stipulation A; 

Exhibit 7, being a statement of nature and 
contents of, with quotations from, the Amended 
Declaration of Trust, dated September 30, 1938, 
referred to in paragraph 13 of Stipulation A; 

Exhibit 8, being a copy of Memorandum 
Findings of Fact and Opinion of Board of Tax 
Appeals, entered May 6, 1942; 

Exhibit 9, being a copy of the Decision of 
said Board, entered June 19, 1942; 

Exhibit 10, being a copy of the Petition for 
Review of Decision of Board of Tax Appeals, 
with its filing date. 


The points relied on by petitioner on appeal 


(a) Said decision is contrary to law in that 


vs. Commyr. of Internal Revenue i) 


thereby income taxes for the year of 1937 are 
imposed upon petitioner in excess of any in- 
come taxes for which petitioner was liable; 

(b) Said decision is contrary to law in that 
thereby excess profits taxes for the year 1937 
are imposed upon petitioner and petitioner was 
not liable during said year for the payment of 
excess profits taxes; 

(c) Said Board erred in finding petitioner 
Was an association taxable as a corporation and 
erred in not finding that petitioner was a trust 
taxable as such; [4] 

(d) Assuming but not admitting that peti- 
tioner was an association during some time in 
1937, said Board erred in finding petitioner 
was an association during all of 1937, and 
erred in not finding petitioner was an associa- 
tion only subsequent to March 13, 1937; 

(e) Said Board erred in holding the pur- 
pose of the trust involved was shown by and 
in the written declaration of trust and in re- 
jecting and not considering other evidence of 
the purpose of the trust; 

(f) Said Board erred in holding that the 
Board could not consider anv evidence of the 
purpose of the trust other than that which ap- 
peared in the written declaration of trust, and 
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erred in not considering all evidence of pur- 
pose. 
GEO. W. HELLYER 
JOHN B. SURR 
Attorneys for Petitioner 
J. P. WENCHEL 
Chief Counsel, Bureau of In- 
ternal Revenue, Attorney 
for Respondent 


Approved. and ordered filed: 
(Signed ) MARION J. HARRON 
Board Member [5] 


CERTIFICATE 


I, B. D. Gamble, Clerk of the United States 
Board of Tax Appeals, do hereby certify that the 
foregoing pages, 1 to 5, inclusive, contain and are 
the agreed statement of the case made and entered 
into by the respective parties on review appearing 
by their counsel of record and that the copies of 
pleadings and proceedings attached thereto as ex- 
hibits are true copies of sueh proceedings, plead- 
ings and exhibits as are on file in my offiee. 

In testimony whereof, I hereunto set my hand 
and affix the seal of the United States Board of 
Tax Appeals, at Washington, in the District of Col- 
lumbia, this 9th day of Oct., 1942. 

Bees GA MIS Ie: 
Clerk, United States Board 
of Tax Appeals [5-A] 
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EXHIBIT 1 
Stipulation A 

It Is Hereby Stipulated and Agreed, by and be- 
tween the parties hereto, through their respective 
counsel, that this cause may be submitted upon the 
following stipulation of facts, without prejudice, 
however, to the right of either party hereto to sub- 
mit such additional evidence at the hearing before 
the Board as shall not be inconsistent with this 
stipulation of facts. 

1. The use of the words, or terms, ‘‘trust’’, 
‘‘trustor’’, “‘trustors’’, ‘‘trustee’’, ‘‘trustees’’, or 
similar expressions, in any instrument referred to 
herein, or in this stipulation, shall not be deemed 
an admission by any party as to the nature or legal 
effect of the instrument employing such terms, or 
an admission opposed to the contentions of such 
party, and the use of each and all such terms, shall 
be without prejudice to the right of any party to 
attribute to such words a meaning conforming to 
the contentions of the party. 

2. Charles S. Lombard (commonly known as, 
and herein, for ease in identification, generally re- 
ferred to as ‘‘Dr. Lombard’’) and Bertha M. Lom- 
bard (both of said persons being hereinafter some- 
times called ‘‘trustors’’) intermarried on April 6, 
1907, and at all times since have been, and now are, 
husband and wife and residents of the City of Red- 
lands, San Bernardino County, California. 

Three children were born of said marriage. Said 
children were surviving on November 3, 1935, and 
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still survive, their respeetive names and dates of 
birth being: [6] 

Emily &. Lombard, boin January 27, 1909. 

Winthrop C. Lombard, born February 15, 1910. 

Ruth Lombard Paul, born September 20, 1918. 

Each of the said trustors had previously been 
married, and during the times hereinbefore re- 
ferred to had children of the former marriage sur- 
viving. 

On November 3, 1935, surviving children of Dr. 
Lombard’s first marriage were: 

Lillis L. Stowe, born August 18, 1883. 

George 8. Lombard, born January 18, 1885. 

Charles Sumner Lombard, Jr., born November 
29, 1886. 

Norman M. Lombard, born May 25, 1891. 

On November 3, 1935, surviving children of 
Bertha M. Lombard’s first marriage were: 

Ralph M. Pray, born July 24, 1898. 

Dorothy E. Pray, born Augnst 17, 1900. 

3. On November 3, 1935, at Redlands, California, 
Dr. Lombard and wife executed an Instrument 
(therein and heremafter termed ‘‘conveyance and 
contract’’), of which a copy is attached to the peti- 
tion herein and there marked ‘‘ Exhibit A’’, and the 
same is incorporated herein by reference. At the 
same time, said conveyance and contract was also 
executed by Winthrop C. Lombard, Norman M. 
Lombard and Emily I. Lombard, who were therein 
termed ‘‘trustees”’. 

At the time of the execution of said conveyance 


vs. Commyr. of Internal Revenue 9 


and contract (Exhibit A of the petition), the said 
Norman M. Lombard executed an instrument 
(therein and hereinafter called ‘‘instruetions as to 
beneficiaries’’), of which a copy is attached to the 
petition herein, and there marked ‘Exhibit B’’, 
and the same is incorporated [7] herein by refer- 
ence. 

4. Said conveyance and contract (Exmbit A of 
petition) and said instructions as to beneficiaries 
(Exhibit B of petition) were executed as a part of 
and to evidence a single transaction and agreement, 
and both of said instruments are hereinafter re- 
ferred to as the ‘‘trust delearation’’, and the ar- 
rangement thereby effected is hereinafter referred 
tomas “a trust’, of the trust’, without prejudice 
to the claims of any party respecting its effect, 
vadility or taxability. 

5. All parties to said trust declaration were resi- 
dents of the State of California. Al] real property 
then or thereafter affected by or subject to said 
trust declaration was situate in the State of Cali- 
fornia and the situs of all personal property then 
or thereafter affected by or subject to said trust 
declaration was in said state. Said conveyance and 
contract was recorded in the office of the County 
Recorder of said County of San Bernardino on No- 
vember 14, 1935, in Book 1108 of Official Records, 
at page 1 thereof. 

6. On November 3, 1935, Enuly F. Lombard and 
Winthrop C. Lombard resigned and ceased to act 
as or be trustees of said trust, and at the same time, 
Dr. Lombard and his wife were constituted and 
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made trustees of said trust, and at all times sinee, 
the trustees of said trust have been, and now are, 
Dr. Lombard, his wife and his son, Norman M1. 
Lombard. 

7. The property described in and transferred to 
said trustees by said conveyance and contract was 
a business property in said City of Redlands, then 
and since rented. From time to time after the 
execution of said trust declaration and prior to 
March 14, 1937, other real or personal properties 
were transferred to the [8] trustees by Dr. Lom- 
bard, without consideration. Included in said prop- 
erty so transferred were seven parcels of California 
real estate that were valued at $128,500 in the 1937 
eift tax return of Dr. Lombard. For the purpose 
of this case only, the approximate value of all 
property so transferred was $300,000. 

8. At the time of the establishment of the trust 
600 of the ‘‘expectaney fractions’’ provided for im 
the trust declaration were registered on the records 
of the trustees in the name of Dr. Lombard. 

9. A meeting of the trustees was held March 14, 
1937. At such meeting, there was received by the 
trustees an instrument dated February 10, 1937, 
signed by Dr. Lombard and entitled ‘‘request to 
vacate registration’. A copy of said instrument is 
hereto attached as Exlbit 1 and ineorporated 
herein by reference. 

10. At said meeting of trustees on March 14, 
1987, the trustees adopted a resolution of which a 
eopy is hereto attached as Exhibit 2 and incor- 
porated herein by reference. 
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Pursuant to the request (Exhibit 1) and resolu- 
tion (Exhibit 2) said 600 *‘expectancy fractions”’ 
were, on March 14, 1937, registered on the records 
of the trustees in the manner provided in said re- 
quest (Exhibit 1). 

11. A meeting of the trustees was held February 
26, 1938. At such meeting there was reeelved by 
the trustees an instrument dated February 25, 1938, 
signed by Dr. Lombard and wife, entitled ‘request 
to vacate registration’’. A copy of said instrument 
last mentioned is hereto attached as Exhibit 3 and 
incorporated herein by reference. [9] 

12. At said meeting of trustees on February 26, 
1938, the trustees adopted a resolution of which a 
copy is hereto attached as Exhibit 4 and ineor- 
porated herein by reference. 

Pursuant to the request (Exhibit 3) and resolu- 
tion (Exhibit 4), the 350 ‘‘expectancy fractions’’ 
theretofore registered in the names of Dr. Lom- 
bard and wife, as joint tenants, were on February 
26, 1938, registered in the manner provided in said 
request (Exhibit 3). 

13. On or about September 30, 1938, Dr. Lom- 
bard and wife, and the eight children in whose 
names ‘‘expectancy fractions”’ had theretofore been 
registered on the books of the trustees, executed and 
acknowledged an instrument in writing therein and 
hereinafter referred to as ‘‘ Amended Declaration of 
Trust’’, of which instrument a copy is hereto at- 
tached as Exhibit 5 and incorporated herein by 
reference. Said Amended Trust Declaration (Ex- 
hibit 5) was recorded in the office of the County 
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Recorder of said San Bernardino County, on Octo- 
ber 20, 1938, in Book 1297, page 386 of Official 
Records. 

14. No transfers of ‘‘expectancy fractions’’ or of 
beneficial interests in the trust have ever been made, 
other than those made at the times, in the manner 
and by the instruments hereinbefore referred to. 
No ‘‘expectaney fractions’’ were ever registered in 
the records of the trustees, other than the 600 first 
registered in the name of Dr. Lombard and there- 
after re-registered as hereinbefore set forth. All 
transfers of ‘expectancy fractions’’, or beneficial 
interests in the trust to said eight children, were 
made without consideration other than love and af- 
fection. [10] 

15. On June 14, 1940, petitioner mailed to the 
Collector of Internal Revenue at Los Angeles a 
duly executed caiptal stock tax return on form 707 
for the year ending June 30, 1937, wherein the 
value of petitioner’s ‘‘capital stock’’ was declared 
to be $150,000. With said return petitioner enclosed 
a check for payment of the tax, penalty and interest 
shown thereon and hereinafter stated. Said retuim 
was received by mail and filed with said Collector 
on June 15, 1940, and at said time petitioner paid 
said Collector the sum of $213.75 for the following: 


Capital stock tax for year ending June 


BU) SR ye eee $150.00 
2H7o wine ty tot Celiigivemyey:. -.22...-.-...-tsecc-- 22 Ot.oU 
Lnterest from Ameust 41, 1957.............--.-2- 26.25 
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The amount so paid has never been refunded to 
petitioner and no claim for refund has been filed or 
made. 

16. On March 15, 1938, petitioner filed with the 
Collector of Internal Revenue at Los Angeles a 
duly executed fiduciary Income tax return on form 
1041, for the calendar year of 1937, reporting on 
a cash basis. Said return was verified by Dr. Lom- 
bard, who, after his signature to the affidavit, 
added the expression ‘‘mgr.’’. 

The net income of the trust, reporting on a cash 
basis, for the full calendar year of 1937, was the 
sum of $22,902.04 (which is the amount determined 
by respondent), of which $4,234.95 was income from 
dividends. 

The net income of the trust, reporting on a cash 
basis, for the period February 10, 1937 to Decem- 
ber 31, 1937 (both dates inclusive) was the sum of 
$21,671.87, of which, $3,333.55 was income from 
dividends. 

The net income of the trust, reporting on a cash 
basis [11] for the period March 14, 1937 to Decem- 
ber 31, 1937 (both dates inclusive) was the sum of 
$8,482.39, of which, $3,333.55 was income from divi- 
dends. 

The provisions of this paragraph 16 are subject 
to the provisions of paragraph 18 of this stipula- 
tion. 

17. Included in the property conveyed by the 
trustors to the trustees and held by the trustees at 
all times during the year of 1936 and thereafter, 
was a citrus orchard at Redlands, comprising in 
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area about 46 acres, part navels and part valencias. 
In the vicinity of Redlands, navel oranges mature 
so as to be marketable in late November or early 
December and are generally picked and marketed 
during the months of December, January, February, 
March and April. On January 1, 1937, there was 
on said orchard a matured crop of navel oranges 
that was sold and picked as hereinafter stated. On 
February 23, 1937, said navel crop was sold to 
Jameson Company for the sum of $2.80 per hun- 
dred pounds, on the trees, the buyer to pick and 
haul, with the picking to commence March 1, 1937 
and be fully completed by April 10, 1987. Said crop 
was picked by the buyer between March 1, 1937 and 
April 18, 19387. No expense was incurred or paid 
by the trustees or petitioner in connection with said 
crop after its sale on February 23, 1937. The trus- 
tees received for said crop the following amounts: 


On February 23, 1937 (at the time 


(OVERSEE) «Ac ose een $10,000.00 
On Marchal W93% 3232 5,000.00 
Ori Apr WSs ee 1,868.96 

NEO EU ACWAS Beret Re wets Soe, ceed $16,868.96 
[12] 


18. In stating and in determining net income for 
different periods of 1937, as stated in paragraph 
16 of this stipulation, each payment received for 
said navels was credited to gross income for the 
period in which received, and the entire proceeds 
from the navels in the amount of $16,868.96 was 
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credited to gross income for the full year of 1937, 
and also for the period February 10th to December 
dist, 1937, and $1,868.96 of said proceeds was cre- 
dited to gross ineome for the period March 14th to 
December 31st, 1937. 

19. Subsequent to March 14, 1937, the only sales 
made by the trustees, apart from ranch products, 
were the following: 

(a) On Mareh 24, 1937, sold stock of American 
Trust Company costing $5,189.44 for $5,145.35 and 
bought stoek of Baltimore American Insurance 
Company for $5,183.75 ; 

(b) On July 138, 1938, sold bonds of Kansas City 
School for $5,520.75. 


(Signed) GEO. W. HELLYER 
Counsel for Petitioner 
(Signed) J.P. WENCHEL FTH 


Counsel for Respondent 


[Endorsed]: Filed at Hearing June 10, 1941. 
[13] 


EXHIBIT 2 


Stipulation B 

It Is Hereby Stipulated and Agreed, by and be- 
tween the parties hereto, through their respective 
counsel, that if Charles S. Lombard were called as 
a witness upon the hearing of this cause, he would 
testify Cif permitted to testify over respondent’s 
objection) as hereinafter set forth, provided that 
the Board considered such testimony material. 


16 Lombard Trustees, Lid., et al. 


This stipulation is made subject to the objection 
of respondent to the admission of such testimony 
into the evidence, upon the ground that the testi- 
mony, and each part thereof, is immaterial, irrele- 
vant and incompetent. The calling of said Charles 
S. Lombard and the giving of testimony is dis- 
pensed with. This stipulation may be offered and 
received at such hearing with the same effect as 
though the said Charles 8. Lombard had been called 
and had testified over respondent's said objection, 
or had offered to testify as herein set forth, to which 
offer respondent had interposed said objection, and 
the objection had been sustained. 

Following is said testimony: 

1. I was born November 25, 1852, and at the 
time of executing the trust involved in this pro- 
ceeding on November 3, 1935, was 83 years old. 

My wife, Bertha M. Lombard, was born March 
26, 1872. She is 19 years and 4 months my junior. 
At the time the trust was set wp, there were living 
four children of my first marriage, their ages rang- 
ing from 52 years to 44 years. My oldest daughter 
of my first marriage is eleven vears younger [14] 
than my wife and thirty vears older than my young- 
est daughter by my said wife, Bertha. 

2. At the time the trust was established, I owned 
real and personal property of the value of not less 
than $300,000. In addition to our residence at Red- 
lands, California, there were seven parecls of real 
estate consisting principally of property rented and 
used for business and a 46-acre orange ranch. 

3. I desired and intended that the four children 
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of my first marriage, the three children of my sec- 
ond marriage, and my wife’s daughter of her first 
marriage (which daughter had been making her 
home with us) making a total of eight children, 
should ultimately share alike in this property. 

My oldest daughter stated and contended that 
the children of my first marriage should be pre- 
ferred over the others as I had accumulated con- 
siderable property before my second marriage. 

4. IT had been devoting my full time and energy 
to the property. I desired to relieve myself of some 
of the responsibility, and I desired and needed help 
in managing it. 

My wife and I wanted more leisure. We planned 
to travel. 

IT expected my wife to survive me, and I desired 
to provide her with an income for her support as 
long as she lived. 

For a long time several of the children had been 
wholly and others partially dependent on me. I 
desired to give them economic freedom by providing 
each with an independent income. 

Finally, after I was gone, I wanted the children 
to be able to sell the various properties and divide 
the proceeds from time to time as the market 
justified. [15] 

I was induced by all of the foregoing reasons to 
ereate a living trust. 

5. I learned of the form of a trust called the 
“Hulbert Plan trust’? from Wilson Brothers of 
Redlands. They had adopted it and gave me a 
copy of the plan that I read. I then contacted Elton 
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Goble of San Bernardino, California. He was en- 
gaged in real estate and insurance and was also the 
representative of the publishers of the Hulbert Plan 
trust. He sold me the plan. The copyrighted, stereo- 
typed form was adopted and executed without 
change. 

6. On September 28, 1935, there was a meeting at 
my home at Redlands, attended by six of said eight 
children, my wife and myself. The intention of my 
wife and self to place part or all the property in 
trust and to use for such purpose the Hulbert Plan 
trust form was then made known to said children 
and the matter was discussed. 

My oldest daughter, Lilhs, aged 52, and my son, 
Charles Jr., aged 49, objected to the establishment 
of the trust without an opportunity to study and 
consider it. Previous to the meeting, papers had 
been prepared for execution. ‘These were not then 
executed, but copies were made for the children. 

7. The papers establishing the trust were ex- 
ecuted about 36 days after the meeting referred to. 
Copies of these are attached to the petition in this 
matter and there marked ‘‘Exhibit A”’ and ‘‘Ex- 
hibit B’’. The full beneficial interest in the trust 
was registered in my name and remained so regis- 
tered until March 14, 1937. [16] 

8. By March 14, 1937, five of the eight children 
approved the trust and stated they were willing or 
desired to become beneficiaries, and on said date, a 
beneficial interest in the trust was registered to each 
of said five children. At said time, three of the 
right clildren had not approved. 
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9. About July 25, 1937, one of said three ap- 
proved, and early in 1938, the other two approved. 
On February 26, 1938, a beneficial interest in the 
trust was registered to each of said three children. 

10. At the time of executing the trust declara- 
tion (Exhibits A and B to petition), I did not con- 
sult or have the benefit of expert advice regarding 
trusts, gift taxes or income taxes. I made a gift 
tax return for the year 1935 in which I returned 
the property transferred to the trustees in 1935 and 
paid a tax thereon. On the advice of the Treasury, 
I subsequently made gift tax returns for 1937 and 
1938, reporting the beneficial interests transferred 
during those years, respectively, and paying gift 
tax thereon. The Treasury refunded, or caused to 
be refunded, the gift tax paid for 1935. 

11. In 1936, my wife and I traveled for several 
months, visiting among other places, Mexico City, 
New Orleans, New England, Canada, Yellowstone 
and Alaska. 

In 1937 my wife and I went to Europe on a five 
months’ trip, visiting England, Ireland, Scotland, 
Holland, Belgium, Hungary, Germany, Austria, 
Switzerland, Italy and France. 


(Signed) GEO. W. HELLYER 
Counsel for Petitioner 
(Signed) J. P. WENCHEL FTH 


Counsel for Respondent 


[Endorsed]: Filed at Hearing June 10, 1941. [17] 
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HULBERT PAN 
Conveyance and Contract 


Whereby to Establish (not create) Property in 
Absolute Ownership in Natural Person Trustees, 
Who for Convenience, Use a Trade Name (to be 
proprietary without creating a fictitious entity) 
Common to Them as a Board: Requiring Strict 
Accounting: Prociaiming the Limits of Their F1- 
nancial Liability/ Accepting Notice of Injunction; 
Regarding as Sacred 'Their Contract Obhgations 
Assumed in Good Faith: Agreeing to Administer 
for Conservation and to Fairly Apportion in Dis- 
tributions: and i all Actine as Gitizens May Under 
Common Law Rights of Contract and Federal 
Enactments Vouchsafed Since the Adoption of the 
Constitution of the United States of America and 
the Amendments Thereto, and Hereby Said Trus- 
tees Become Sole Owners of an Estate with no 
Restraints on Powers of Alienation. 

(Copyrights, Hulbert Publishing Co., Chicago, 
Iles WES.) 


Trade Name of the Board: Lombard Trustees, 
itd: 


Executive Offices in: Redlands, California. 


Conveyanee and Contract of Admmiustration 

This Four Part Instrument, made this 3rd day 
of November, A. D. 1935, is executed as to parties 
and subject matter, as follows: 
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The parties hereto are hereby designated as 
Two Groups, namely: Ist. The Grantors who ap- 
point the hereinafter named Trustees, and who 
convey, grant and deliver unto them property which 
is in part deseribed herein, but schedules of which 
are provided and delivered; and, 2nd, the Trustees, 
who accept the appointment, who aecept the prop- 
erty, and who then enter into a contract containing 
Articles of Administration as between themselves. 
Witnesseth : 


Appointment of Trustees 

Charles S. Lombard and Bertha M. Lombard, 
husband and wife, herein designated as the Grant- 
ors, hereby select and appoint Winthrop C. Lom- 
bard, Emily F. Lombard, and Norman M. Lom- 
bard, Trustees, who, with possible associate and/or 
successor Trustees in event there be associate and/or 
successor Trustees, are by virtue of this instru- 
ment and for convenience in collective holding and 
bargaining and in their discretion, to act under and 
use in their collective and Board capacity the iden- 
tifving and Trade Name of 


Lombard Trustees, Ltd. 

The office of Trustee and the Trusteeship hereby 
established, with all the powers and rights thereto 
appurtenant, [18] shall and are hereby caused to 
extend to and rest upon such person or persons as 
in the discretion and judgment of the Trustees 
herein appointed, their survivors or survivors from 
their possible associate and/or successors, or in 
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event there be no survivor then a Court of Equity 
shall select or appoint and install by such formal 
or informal method as, in their discretion, is here- 
inafter this instrument prescribed. 

It is intended and hereby determined that the 
Trustees shall be unrestricted in their ownership, 
mastery, control, administration and disposition of 
the Estate, including real and personal property and 
all rights and privileges thereto incident or appur- 
tenant, except as they themselves shall, by their 
own choice and in their own judgment and discre- 
tion, elect and adopt restrictions, rules and policies 
of business administration. 

Under this instrument the Trustees named, their 
possible associate and/or successor Trustees in con- 
tinuity, regardless of personnel, are Joint Tenants. 
(Not tenants in common) thus holding both their 
Trusteeship and all Estate properties. 


Conveyance 

For and in consideration of the objects and pur- 
poses herein set forth, the cash sum of One Hun- 
dred and no/100 Dollars in hand paid, and other 
considerations of value, the receipt of which is 
hereby acknowledged, the said Grantors do hereby 
make, constitute and appoint the above named and 
designated Trustees, and their possible associate 
and/or successor Trustees in continuity, to be and 
they are hereby made, in fact, absolute and ex- 
elusive Owners, in their discretion to act under 
their designated Trade Name as such or m their 
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individual names collectively, and do hereby sell, 
assign, transfer, convey and deliver unto said T'rus- 
tees, and unto their associate and/or successor 
Trustees in continuity, rights and certain property, 
with power of sale and rights and powers to con- 
vey, mortgage, hypothecate and/or otherwise en- 
cumber and/or to convey by trust deeds without 
hinderance from, submission to, or approval of, 
beneficiaries hereunder, to constitute the initial 
Estate, which shall and is hereby made to include 
certain real and personal property of value, par- 
ticularly deseribed in schedules and inventories by 
the Grantors this day delivered to and now held by 
the said Trustees and with the understanding that 
no existing liens or obligations attached to any 
property they may accept or acquire or any part or 
portion thereof shall be assumed as financial obliga- 
tions against the Estate Corpus or the Trustees. 
Except as the Trustees may expressly specify in 
writing. 


Deed 

Charles S. Lombard and Bertha M. Lombard, 
husband and wife, for Ten Dollars ($10.00) and 
other valuable considerations [19] of a total in 
value less than One Hundred ($100.00) to them in 
hand paid, receipt of which is hereby acknowledged, 
do hereby grant, with power of sale, and power to 
convey, lease, mortgage, hypothecate, and other- 
wise encumber by mortgage, deed of trust or other 
forms of hypothecation and conveyance, unto 
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Winthrop C. Lombard, and Emily F. Lombard, and 
Norman M. Lombard, Trustees, and unto their pos- 
sible associate and/or successor Trustees, in con- 
tinuity, in their discretion to act under, and with 
their identifying and Trade Name of ‘Lombard 
Trustees, Ltd.’’, and unto their assigns, all of their 
and each of their rights, title, and interests in the 
following described real property located in the 
City of Redlands, County of San Bernardino, State 
of California, to wit: 
(Here was description of real property.) 


To have and to hold all and singular, the said 
premises together with the appurtenances unto said 
Trustees, their possible associate and/or successor 
Trustees, in continuity, including all the powers 
hereinbefore expressed and all those hereafter set 
forth in the Hulbert Plan Conveyance and Con- 
tract of which this is a part, and unto their assigns 
forever. 


Witness our hands and seals this 3rd day of 
November, 1935. 
CHARLES 8S. LOMBARD 
BERTHA M. LOMBARD 
(Here was Notary’s certificate of acknowl- 
edgment.) [20] 


Acceptance 
The said Trustees, for themselves and possible 
associate and/or suceessor Trustees, do hereby ac- 
cept their appointment and their Offices of Trustees 
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and do hereby accept the above described and re- 
ferred to real and personal property, dwy conveyed 
and delivered, and agree to conserve the Estate, to 
handle and barter, manage and administer it and 
such accretions thereto as may in future accrue, 
both real and personal, and, in their judgment and 
discretion to the best of their ability and as they 
interpret the meanings, purposes and obligations 
herein expressed, to carry out the spirit, tenor, in- 
tentions and purposes herein set forth, subjeet to 
the following Articles of Covenant, to wit: 

Contract Containing Articles of Administration 

Eaeh Trustee hereinbefore designated, for self 
and for possible associate and/or successor Trus- 
tees, hereby covenants and agrees with the other 
Trustees in Artieles of Administration, to wit: 

Art. 1. Board of Trustees: The Trustees shall 
be construed to be the absolute and exclusive own- 
ers, In joint tenancy and continuity, of the legal 
and equitable title to all property, real and per- 
sonal, in the Estate, having powers ineluding the 
right to eonvey and deliver any and/or all sueh 
Estate properties at will, and assuming as sueh 
Trustees the obligations of administration to whieh 
they have voluntarily subscribed. 

The Trustees hereunder and as they may change 
in personnel/, as provided herein, shall, in their eol- 
lective capacity, be construed to be the Board of 
Trustees. The Board of Trustees shall not at any 
time exceed Five (5) in number, and the Trustees 
herein named, associate Trustees they may seleet 
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and appoint to increase their Board, and possible 
successor ‘Trustees, from time to time elected or ap- 
pointed to fill vacancies as they may oceur, shall 
hold their Trusteeship and joimt tenancy Owner- 
ship of Estate properties in continuity, for the full 
life or term of this contract, unless removed by 
death, resignation, court order or a majority vote 
of their Board members for incompetence, fraud or 
gross neglect hereunder. Whenever vacancies oceur 
the remaining Trustees may continue alone or they 
may elect new Trustee or Trustees to fill vacancies, 
and should the entire Board be vacated a Court of 
Equity may appoint Trustees. Whenever any such 
newly elected or appointed Trustee or Trustees shall 
have formally aecepted such election or appoint- 
ment, the Legal and Kquitable Title to the Estate 
properties, real and personal, shall rest in the new 
together with the continuing Trustees, in joint ten- 
ancy and continuity, and not as tenants in common, 
and without any further act or conveyance. <All 
resignations, removals, elections and/or appoint- 
ments pertaining to Board Membership and Prop- 
erty Ownership shall be inscribed in the records of 
the Board of Trustees. 

Art. 2. Board Acts and Meetings: The Trus- 
tees may act together informally over their indivi- 
dual signatures or im their Trade Name through 
duly authorized Officers of their Board. Names of 
Officers, [21] duties, appointments and authority 
delegated shall be duly deseribed and inscribed i 
their Office Records, and the individual Trustees 
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hereby agrees that the Board may authorize and 
delegate to, by proper resolution, any member or 
members of the Board of Trustees, the necessary 
authority to transact any and all business of the 
Trustees, including that which is necessary or in- 
cidental to the execution of deeds, conveyances and 
other instruments in writing on behalf of the said 
Trustees. 

They may, by unannnous resolution, provide for 
holding periodical meetings without notice, and spe- 
cial meetings may be called at any time by a ma- 
jority Or officials giving Five days written Notice 
to each Trustee. At any such regular or special 
meeting a majority of all the Trustees then con- 
stituting the Board shall constitute a quorum to 
transact business, their acts to be final unless an 
absent Trustee shall file a protest in writing with 
the Board Secretary within five days after receiv- 
ing notice of such enactment. Such protest can be 
set aside or overruled by a majority of all the Trus- 
tees then constituting the Board of Trustees. 

Art. 3. Powers: Being Natural Persons these 
Trustees, their associate and/or successor Trustees, 
shall organize themselves into a Board, and may do 
collectively, in their discretion, any lawful things 
which citizens may lawfully do in any or all States 
unless herein limited. (It should be remembered: 
“Corporations possess only such powers as are 
granted to them by law, while individuals possess 
all powers except those prohibited by law.) They 
may own real estate or personal property in any 
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State without limit, may buy, sell, improve, ex- 
change, assign, convey and deliver, may grant trust 
deeds and may mortgage or otherwise encumber for 
obligations; may own stock in or entive charters of 
corporations, and may engage the Estate funds and 
properties in any industry or investment in their 
discretion, hoping thereby to make gain to the 
state. They may delegate authority at will and 
resolutions of their Board recorded in Minutes of 
their meetings shall be good and sufficient evidence 
of their intentions and that their acts are within 
their powers, discretion and authority to perform. 

Art. 4. Trade Name and Seal: The Trustees 
may and hereby do, without actual or pretended 
creation of a fictitious name, condition, for conveni- 
ence in collective holding and bargaining, adopt and 
use a Trade Name and common Seal, for the pur- 
poses of identifying them collectively and as a 
Board, the style, design and manner of use of each 
being shown in the final execution of this instru- 
ment. The appearance of the Trade Name shall be 
construed to refer directly to the Natural Persons 
comprising this Group or Board and authorized to 
serve as Trustees hereunder. The form used herein 
in the final execution of this instrument is cited 
as a good form to follow when Trustees execute 
Trade Name, 


lf 


contracts and conveyances in their 
under Seal and in their Board capacity and in- 
dicates properly delegated authority. The Trade 
Name established hereby is a property possessed 
and owned by the Board Trustees. [22] 
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Art. 5. Administration Rules: The Trustees 
may regard this instrument as their sufficient guide, 
supplemented by resolutions of their Board written 
into their office records to cover contingencies from 
time to time, or they may adopt formal by-laws or 
rules of business conduct when expedient, which 
shall be considered binding upon all Trustees and 
which may or may not be published. 

Art. 6. Board Officials: It is advisable to elect 
presiding officer and to select and appoint a Board 
Secretary and/or other officials, to delegate duties 
and authority, and some Bank may be chosen as a 
depository, stipulating as to who may sign checks. 
This Board has selected and authorized its Board 
President and a Secretary, as shown in the final 
execution of this instrument, who are subject to 
changes in personnel in the discretion of the ma- 
jority of the Trustees from time to time, and as 
shown in their records, wherein is also shown the 
degree of authority delegated to each officer in their 
Board and the location of the Board office and any 
changes from time to time shall be recorded 
therein. 

Art. 7. Compensation: The Trustees shall fix 
and pay all compensation to officers, agents and em- 
ployees in their discretion and may pay to them- 
selves as Trustees, such reasonable compensation as 
may be determined by a regular act of their Board. 
Special attention is called to State and Federal 
regulations in the matter of employing and paying 
labor, to which these Trustees shall conform. 
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Art. 8. Records: The Trustees shall keep a 
faithful record of all important transactions, in- 
ventories of all Estate properties, account of re- 
ceipts, and disbursements, name and address of each 
known beneficiary, indicating therewith compara- 
tive ratios or fractions of expectancy; such general 
records, although private, to be available for ex- 
amination of interested parties upon Court order or 
reasonable demand. 

Art. 9. Property Holdings: Legal and Equit- 
able Title to all Property in the Estate, real and 
personal, shall rest in the Trustees—members of the 
Board of Trustees as they appear in continuity— 
from time to time, in or identified by their Trade 
Name or in their individual names collectively, the 
residue to inure to survivors in their Board, and 
unaffected by death of any member, with power of 
sale and power to convey and deliver, and in con- 
fident expectation that thei administration shall be 
in good faith. 

All income and Estate funds, when collected or 
paid over to the Trustees, shall be construed to be 
part of the Estate Corpus from which the Trustees 
pay obligations, reinvest and/or distribute, in their 
diseretion. 

Art. 10. Personal Liability Limitations: These 
Trustees will follow precedent usual to acts of ex- 
ecutors or Trustees of property established with 
them by will or otherwise, assuming as such ‘Trus- 
tees only such obligations attached to the property 
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they acquire as they particularly agree to assunie, 
or resultant from their administration, and then 
only to the extent and value of the Estate funds 
and properties, but not personally to jeopardize 
their personal or separate [23] holdings or prop- 
erty of other Estates they may help to administer. 

Art. 11. Publication of Notice: Filing this in- 
strument m the public records of some County 
named and duly referred to shall be constructive 
Notice to the World of the specifie personal lability 
limitations stipulated, and all persons, corporations 
or companies extending credit to, contracting with 
or having claims aganst the Estate or Trustees as 
the Owners thereof Must look only to the funds 
and properties of the Estate for payment or dis- 
charge of obligations. To this constructive notice 
the Trustees should supplement actual notice in. 
writing contracts. The ‘‘Ltd.’’ which appears in 
the Trade Name is a reminder to the ‘‘world”’ of 
‘Limited Liability’’ of Trustees. 

Art. 12. Fiscal Reports: The fiscal year of the 
Trustees shall end on the last day of each calendar 
year, at which time thev should compile the annual 
summary of their records, disclosing assets and 
liabilities, receipts, disbursements and balance of 
funds carried, comparative profits and loss, with 
net inventories from which to render lists and finan- 
cial statements; summaries may be given to each 
beneficiary of record, read at their meetings or 
otherwise published for information. 
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Art. 13. Beneficiaries Meetings: The Trustees 
may, in their discretion, eall the beneficiaries to 
meet annually or at other times, to hear and discuss 
reports and Forecasts, and while they may adopt 
resolutions of protest or commendation, no act of the 
beneficiaries as such shall be mandatory nor to 
justly question rights of the Trustees to exclusively 
manage the business affairs and eontrol the Estate 
funds and properties. 

Art. 14. Distributional Accounting System: In 
the ‘‘Hulbert Plan’’ there is no issue and sale of 
paper shares under that or any other name or pre- 
tense, nor any sale of interests in or fractions of 
the Estate; merely the expectaney thereunder being 
divided into fractions, the gross number being pre- 
determined and designated in this contraet and m 
entries in the Register of Beneficiaries whch is used 
by the Board to list beneficiaries; such gross num- 
her never to be changed or increased. These frac- 
tions allotted As To beneficiaries in the register 
shall be the guide enabling the Trustees to properly 
pportion each distribution and the summary there- 
of shall not be construed to be an index to the 1n- 
trinsic value of the Estate. 

Art. 15. Registration and Dormant Fractions: 
Expeetaney Fractions under this Administration 
shall at first be allotted in the records of the Board 
under instructions delivered to the Board by Nor- 
man M. Lombard. Should fractions appear dor- 
mant thereby, while held dormant they shall not be 
reckoned with when apportioning in distributions, 
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such being computed solely by or upon the frac- 
tions registered As To beneficiaries at time of mak- 
ing each distribution. Dormant fractions, their use- 
fulness being contingent upon possible future con- 
venience, remain subject to the discretion of the 
Trustees. 

Art. 16. Beneficiaries: The Trustees shall duly 
register every known beneficiary hereunder, devot- 
ing to each a separate entry in [24] their special 
Register of Beneficiaries. A Beneficiary Shall Be 
Construed to be as One Who Tenants Property, sub- 
ject to and without affecting the discretion, manage- 
ment and/or absolute ownership of the Trustees in 
whom legal and equitable title to all Estate prop- 
erties are Vested. 

Death of a beneficiary shall not entitle the heirs 
or representatives to demand any partition of or 
interest in or distribution from Estate funds and 
properties, but the legal heirs may succeed to the 
expectancy As Of a decedent upon receipt by the 
Trustees of satisfactory information. The Trus- 
tees, thereupon, shall cancel the obsolete entry in 
such register and make new entry or entries therein 
for heirs of the deceased as new beneficiaries and 
permit such new beneficiaries thereafter to be duly 
considered when making subsequent distributions 
while they are so registered. Changes in bene- 
ficiaries from any cause shall be duly noted by the 
Trustees, who shall correct their register accord- 
ingly. Corrections shall be made in the register by 
eancelling the obsolete and making new entry or 
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entries of record, and subsequent distributions 
shall be apportioned according te the changed re- 
gister. 

Art. 17. Distribution of Avails: The Trustees 
may at any tine in their discretion and from any 
available funds in the Estate, make partial distribu- 
tions and, ultimately, upon closure of the Estate, 
shall distribute the entire residual funds; all dis- 
tributions to be apportioned to beneficiaries of rec- 
ord according to the number of fractions of ex- 
pectancy appearing as credited to each as compared 
with the total number of fractions credited as to 
shall be apportioned according to the changed reg- 
ister. 

Art. 18. Duration: Beeause rules against un- 
limited succession provoke eventual closure of this 
contract and Estate Holding, as a safeguard these 
Trustees adopt the followimg: This Contract and 
succession of Trustees and Property Holdings here- 
under may continue indefinitely during any lawful 
term, in the discretion of the Trustees, except that 
no suspension of title or restraints upon alienation, 
should either arise hereunder, shall continue be- 
yond a term not to exceed the life of the last sur- 
viving subscriber hereto or beneficiary registered 
under the terms of Article Fifteen herein. 

Art. 19. Method of Closure: At time of closure 
the then acting Board of Trustees shall proceed to 
liquidate and convert into cash all the then exist- 
ing assets, pay off all debts or should funds be in- 
sufficient, pay all in equal ratio, and shall distribute 
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any Net residue to beneficiaries as provided; when 
such final distribution shall have been made and a 
notice to that effect is filed for record wherever this 
original instrument was previously recorded, an- 
nouncing final closure, this Estate Holding shall 
cease and determine and the Trustees shall be auto- 
matically discharged; Provided, however, that any 
dissatisfied creditor may immediately invoke the 
good offices of a Court of Equity to review the set- 
tlement and approve the same or order adjustment 
of any error, tort or unfairness. [25] 

Art. 20. Injunction—Limitations: The Trustees 
are hereby enjoined to refrain from any actual or 
pretended issue or sale of capital stock in or of 
their Estate, such being a corporation prerogative; 
nor shall they issue or sell shares, equities, units, 
fractions or undivided interests, legal, beneficial or 
equitable, in the Estate, either of which would be 
prejudicial to purity of Estate Holding and in con- 
travention of the fundamentals of the ‘‘Hulbert 
Plan of Property Conservation and Administra- 
tion’’ herem employed and adopted. 

The Trustees shall not construe Expectancy 
Fractions, herein provided, to be property of which 
they are capable of making gifts or sales, nor is it 
possible to issue, offer for sale, or sell sueh Ex- 
pectancy Fractions, they being provided for the 
convenience of the Board in Accounting and Appor- 
tioning in distributions, and do not express or 
imply property or property rights of any nature. 

Art. 21. Amendments: While Conveyance and 
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Delivery of Properties herein deseribed and _ re- 
ferred to is Lrrevocable, should any part or portion 
of these articles of covenant, whatsoever, be con- 
strued by any Court to be contrary to or m con- 
travention of law, it is the purpose and intention 
of all parties hereto, that in so far as this Con- 
veyance and Contract is legal it shall continue in 
full foree and effect and the Trustees shall operate 
thereunder. These Articles of Covenant for formal 
administration may be altered and/or amended at 
any time buy the Full Membership of the then act- 
ing Board of Trustees jomtly executing and attach- 
ing an appendix hereto, a copy of which with due 
reference hereto should be recorded in public rec- 
ords wherever this original instrument was previ- 
ously recorded. 

Art. 22. Taxation—License: These ‘Trustees, 
being Natural Persons, have the constitutional right 
to transact business in any and every State free 
from requirements imposed upon artificial entities, 
but should the Trustees engage im a licensable oc- 
ecupation, they like other citizens, should and must 
procure the same heense. These Trustees are to 
pay the usual taxes on their physical properties 
wherever located and assessed unless exempted, also 
their annual income tax unless exempted by reason 
of distributions to beneficiaries, as provided for wn- 
der Income Tax regulations. Arrangements have 
heen made for the use of the ‘* Hulbert Plan” and 
all royalty is fully paid. 
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Art. 23. Expectancy: For convenience in Ac- 
counting, Registration of Beneficiaries and Appor- 
tioning in Distributions, the entire Expectancy un- 
der this Administration (not the Estate Properties 
nor the income therefrom) is hereby divided into 
Twelve Hundred Fifty Fractions, each to be termed 
an Expectancy Fraction and expressed by numbers 
only, such gross number never to be changed or in- 
ereased, nor shall the figures thereof be construed 
to be any index to or expression of the intrinsic 
value of the Estate or Properties whereof it 1s com- 
posed. [26] 

In Witness Whereof, the said Grantors, for them- 
selves, their heirs or assigns, have hereunto set their 
hands and seals in token of Assignment, Sale, Con- 
veyance and complete Delivery of the properties 
named, referred to and/or described, and assent to 
all of the provisions expressed in the Articles of 
Administration as hereinabove set forth. 

[Seal of Lombard Trustees, Ltd.] 

(Seal) CHARLES 8. LOMBARD 

(Seal) BERTHA M. LOMBARD 


And the said Trustees, for themselves and possible 
associate and/or successor Trustees have hereunto 
set their hands and seals in token of acceptance of 
their Office and Trusteeship as set forth, aecept- 
ance of the sale and delivery of the properties in- 
volved, and each does hereby assume the obligations 
and covenants as set forth in the Articles of Ad- 
ministration herein. 
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Done at Redlands, California, the day and year 
in this instrument above written. 


(Seal) WINTHROP C. LOMBARD 
(Seal) NORMAN M. LOMBARD 
(Seal) EMILY F. LOMBARD 


The ‘‘Hulbert Plan’’ instruments are under 
copyright. Copyrights cover innovations.  In- 
fringers and plagiarists, beware of penalties. Mul- 
bert Publishing Co., Chicago, Ill., 1935. 

(Here was Notary’s certificate of acknowl- 
edgment dated November 3, 1935.) [27] 


EXHIBIT 4 


Fullerton, California, 
November 3, 1935 
Board of Trustees 
Lombard Trustees, Ltd. 
162 The Terrace 


Redlands, California 
Gentlemen: Instructions as to Beneficiaries 
Complying with the requirements to name Bene- 
ficiaries imposed upon me under the provisions of 
Article Fifteen (15) of the Conveyance and Con- 
tract, and to instruct you in the matter of the Re- 
gistration thereof under your administration, please 
be guided by the following instructions: 
You shall now please register Beneficiaries and 
show Fractions of Expectancy allotted as follows: 
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1. To Charles 8. Lombard, when registered, allot 
Six Hundred (600) Expectancy Fractions. There 
remains Six Hundred Fifty dormant Expectancy 
Fractions subject to the terms and conditions of 
the Conveyance and Contract. 

After complying with these instructions, it is my 
desire that there be no changes made in the re- 
gister of beneficiaries, except; 

1. To equitably register dormant fractions of ex- 
pectaney whenever the same is justifiable pursuant 
to the terms of the Conveyance and Contract. 

2. When you receive from an originally regis- 
tered Beneficiary positive written instruction 
and/or waiver of Expectancy as to any change in 
his or her registration and/or that of his or her 
successor; and from a successor registered Bene- 
ficiary positive written instructions and/or waiver 
of Expectancy as to any change in his or her regis- 
tration only. 

3. In the event these instructions lack in clarity, 
then by the unanimous vote of the Trustees, the 
Board may order a change that conforms to these 
instructions. 

Respectfully, 
NORMAN M. LOMBARD [28] 
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Redlands, California, 
Feb. 10, 1937. 
Board of Trustees, 
Lombard Trustees, Ltd., 
162 The Terrace, 
Redlands, California. 


Re: Request to vacate registration. 


Gentlemen : 

This is to certify that I, Dr. Charles 8. Lombard, 
am registered as a beneficiary of the administration 
of your Board of Trustees, identified under the 
Trade Name of Lombard Trustees, Ltd., and that 
I do hereby request that your said Board vacate in 
your Registry all the Expectancy Fractions regis- 
tered as allotted to me on page 1 of your Registry 
amounting to 600 Expectancy Fractions, and that 
the said Expectancy Fractions be, when reregistered, 
allotted as to the following persons, in the following 
manner, and to the amounts as follows: 

1. To Norman M. Lombard, whose address is 542 
West Valley View, Fullerton, California, fifty (50) 
Expectancy Fractions. 

2. To Winthrop C. Lombard, whose address is 
162 The Terrace, Redlands, California, fifty (50) 
Expectancy Fractions. 

3. To Emily F. Lombard, whose address is 162 
The Terrace. Redlands, California, fifty (50) Expee- 
tancy Fractions; and Charles 8. Lombard and 
Bertha M. Lombard, 162 The Terrace, Redlands, 
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California, as joint tenants, to be named as Con- 
tingent Beneficiaries. 

4. To Ruth V. Lombard, whose address is 162 
The Terrace, Redlands, California, fifty (50) Ex- 
pectaney Fractions; and Charles 8. Lombard and 
Bertha M. Lombard, 162 The Terrace, Redlands, 
California, as joint tenants, to be named as Con- 
tingent Beneficiaries. 

5. To Dorothy M. Pray, whose address is 162 The 
Terrace, Redlands, California, fifty (50) Expec- 
tancy Fractions; and Charles 8. Lombard and 
Bertha M. Lombard, 162 The Terrace, Redlands, 
California, as joint tenants ,to be named as Con- 
tingent Beneficiaries. [29] 

6. To Dr. Charles S. Lombard and Bertha M. 
Lombard, husband and wife, as joint tenants, the 
remaining three hundred fifty (850) Expectancy 
Fractions registered as allotted te me on Page 1 of 
your book, Registry of Beneficiaries. 

The number of Expectancy Fractions originally 
registered as allotted to me was six hundred (600), 
and after vou have approved and registered to the 
above-named persons as allotted to them the Frac- 
tions herein waived, there will remain registered as 
allotted to me and my wife, as joint tenants, three 
hundred fifty (350) Expectancy Fractions. 

Thanking vou kindly, I remain, 

Respectfully yours, 
CHARLES 8S. LOMBARD [303 
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Upon motion of Bertha M. Lombard, seconded by 
Norman M. Lombard, and unanimously carried, the 
following resolution was adopted: 

Resolved, that this Board of Trustees accepts 
the waiver of Charles S. Lombard and above 
presented, and approves the request to register 
others as beneficiaries under our Kstate, identi- 
fied under the Trade Name of Lombard 
Trustees, Ltd., and hereby authorizes and in- 
structs the Secretary to register Expectancy 
Fractions in our Registry of Beneficiaries in 
accordance with the request contained in the 
said Request, hereby approving the registra- 
tions as of the date of the Request, Feb. 10, 
1S 

Further Resolved, That the individual mem- 
bers of this Board of Trustees approve the said 
registrations and the said waiver by individually 
signing these minutes at the close of this meet- 
ing. [31] 


EXHIBIT 7 


Amended Declaration of Trust Nature, Contents, 
and Quotations 

The parties were (a) Charles 8. Lombard, Bertha 
M. Lombard and Norman M. Lombard, as trustees, 
and (b) Charles 8S. Lombard and Bertha M. Lom- 
bard, who were referred to as “donors”, and the 
eight children referred to in paragraph 13 of Stipu- 
Jation A, all in their individual capacities. 


vs. Commr. of Internal Revenuc 43 


Exhibit 7—( Continued ) 

The amended declaration referred to m the con- 
veyance and contract dated November 3, 1935, 
(therein and herein called ‘‘First Conveyance and 
Trust Declaration’’) and declared: 

‘‘It is now desired to amend said First Con- 
veyance and Trust Declaration to read and 
provide as hereinafter set forth; and, irespec- 
tive of the validity, meaning and effect of said 
First Conveyance and Trust Declaration, to 
provide that all property transferred to, or 
intended to be transferred to, and now held, or 
believed to be held, by said trustees, shall here- 
after be held, used and disposed of upon the 
trusts and for the purposes hereinafter set 
forth, without power or right in any person 
of revocation or further amendment.’’ 


In the Amended Declaration it was provided that 
the Amended Declaration should be and was ‘‘sub- 
stituted for, and shall be and is, a novation of said 
Hirst Convevance and Trust Declaration’? and 
‘“That the provistons of said First Convevance and 
Trust Declaration shall be of no further effect and 
need not hereafter be considered or reverted to for 
any rights of the parties or the terms of the 
trust upon which any property is held.’’ 

Said Amended Declaration provided in the event 
of a [32] vacaney in the office of trustee, it should 
be filled by appointment of the surviving trustees, 
except that two children there named should be first 
appointed. 
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Following are excerpts from the Amended Dec- 
Jaration, Articles Lf and ITT being set forth in full: 


PATrticge wl 
Purpose and Irrevocability 

Section 1. Purpose. The donors’ purpose in 
establishing said trust was and is to relieve the 
donors (at least in part) of the responsibility 
of looking after said property; to provide for 
the maintenance, comfort and general welfare 
of said children beneficiaries, and to secure them 
and their families against privation and want, 
by sharing said income with said children bene- 
ficiaries and ultimately dividing said property 
or the proceeds from its liquidation and sale 
among said children beneficiaries, thereby pro- 
viding each with an estate to be held thereafter 
and enjoyed in absolute ownership. 

Section 2. Trust Irrevocable. Said trust 
shall be and is made irrevocable, and neither 
the donors, nor either of them, nor any bene- 
ficiary, shal] have any right to revoke, modify, 
alter or change this trust or any provision of 
this Declaration of Trust.’’ 


‘Article IIT 
Distribution of Income and Principal 
and Termination 
Section 1. Apportionment of Trust Estate. 
The trustees shall immediately apportion the 
trust estate, without being required to make a 
physical segregation thereof, mto shares, and 
shall allot the same as follows: 
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(a) ‘Two shares, each share equal to one- 
sixth of the whole estate, one to Charles S. Lom- 
bard (one of the donors) and the other to 
Bertha M. Lombard, his wife; 

(b) Eight shares, each equal to one-twelfth 
of the whole estate, one of said twelfth shares 
to each of said children beneficiaries. 

The person entitled at any time to the income 
from a share will be referred to herein as 
‘fowner’’ of such share, without regard to the 
extent of the interest or estate of such person 
in such share, whether a life estate or other. 
Whenever any distribution of principal or in- 
come is made, the same pro rata distribution 
shall be made in respect of all shares. [33] 

Section 2. Net Income. The term ‘“‘net in- 
come’’, as herein used. shall be deemed the same 
as the taxable net income under the then apph- 
eable Federal Revenue Act imposing a tax upon 
incomes, and such net income for any year shall 
be determined in the same manner in which the 
taxable net income for that year is determined. 

Section 3. Distribution of Net Income. The 
annual net income from a share shall be dis- 
tributed annually to the owner or owners of 
such share, as hereinafter in Section 5 of this 
Artiele previded, during the tax year in which 
such income is received, subject to repayment 
of advances made, or loss or expense sustained 
by the trustees, or a trustee, with interest there- 
on as provided in subdivision (e) of Article IV 
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hereof. The time, or times, of such distributions 
shall be determined by the trustees, who may, 
in their discretion, budget the estimated annual 
net income in order to equalize, so far as prac- 
ticable, periodical income payments. If actual 
distribution of the net income during the year 
of origin be impracticable for any reason, 
whether inability to compute the same until 
after the close of the year, lack of available 
funds, or other cause, the owner of a share, at 
the close of such year, shall be credited as of 
the last day of such year with the amount to 
which he or she is entitled under the foregoing 
provisions and which has not been actually dis- 
tributed to him or her, and the amount so cred- 
ited shall constitute a liability of the trust, 
payable without interest out of the trust estate 
as soon as, in the judgment of the trustees, pay- 
ment can be made. An owner shall be entitled 
absolutely to receive the amount so credited to 
him or her. Such right to receive income that 
has been credited shall be alienable, and it shall 
not be impaired by the death of such owner, 
anything to the contrary elsewhere in this In- 
denture contained. 

It is the intent hereof that the net income 
from a share during any year shall be returned 
for income tax by its owner, or owners, and 
shall be included in computing the net income 
of such owner or owners. If for anv reason, 
under any present or future law, application 
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of the foregoing paragraph providing for ered- 
iting such part of said net income as shall not 
be actually paid would result in making any 
part of said net income taxable to the trust by 
depriving the trust or trustees of the right to a 
deduction equal to, or not less than, the amount 
so eredited, then such provision for crediting 
the part of said net income not actually paid 
shall be inoperative, and the annual net income 
from the respective shares shall under all cir- 
cumstances be distributed to the respective own- 
ers during the year of its origin. 

Section 4. Distribution of Principal and 
Additional Income. The donors desire to 
authorize and make possible the conversion to 
cash of all the trust estate, and the dis- [34] 
tribution of such eash among the beneficiaries. 
In the opinion of the donors, precipitate hquida- 
tion of the properties of the trust is inadvisable, 
and it is in the interests of the beneficiaries that 
distributions to them be gradual, giving each an 
opportunity to school himself by experience in 
the handling and conservation of property; and 
finally, if it shall transpire that the children 
beneficiaries, or any of them, by reason of im- 
providence or otherwise, are apt to need finan- 
cial assistance in their advanced years, there 
will still remain in the trust some property to 
provide an income sufficient to keep them from 
actual want. 

Accordingly, in addition to the distribution of 
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net income, as provided for in the preceding 
section, the trustees may, from time to time, 
from any cash constituting the corpus of the 
trust estate, distribute such cash to and among 
the then beneficiaries in the same proportions 
and relative amounts of net income. 

The trustees may also, from time to time, dis- 
tribute any real or personal property constitut- 
ing a part of the trust estate to and among the 
then beneficiaries in proportion to their respec- 
tive interests. Such distributions shall be known 
as partial distributions, and the provisions of 
paragraph (h) of Article [TV shall be applicable. 

The trustees may also, in order to provide for 
the reasonable care, education, or comfort of 
any beneficiary in case of dire need or distress, 
make partial distributions of principal to any 
one or more beneficiaries, provided any such 
partial distribution to a single beneficiary shall 
be charged against and reduce pro tanto the 
share of the trust estate of such beneficiary. 

Nothing in this section shall be deemed to pre- 
vent the trustees from investing or re-investing 
any moneys at any time in the trust. The discre- 
tion of the trustees respecting the distributions 
in this section authorized shall be absolute and 
not controlled by the desires of the beneficiaries 
On De ey Court or judae, 

Section 5. To Whom Distributions Made. 
All amounts distributed pursuant to the pro- 
visions of Sections 3 and 4 of this Article, 
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whether of net imeome, principal, or other 
income or tangible property, shall be paid or 
distributed to the persons and in the propor- 
tions, as follows (any person being entitled only 
to those distributions actually made during his 
or her life and after the right accrued), to wit: 

(a) Distribution upon or in respect of the 
one-sixth share apportioned to Charles S. Lom- 
bard shall be made to the said Charles S. Lom- 
bard during his life and thereafter to Bertha 
M. Lombard, his wife, if living, for the remain- 
der of her hfe, and thereafter, the same shall 
be added to and augment equally the then 
unlapsed shares apportioned to the [85] ehil- 
dren beneficiaries. 

(b) Distributions upon or in respect of the 
one-sixth share apportioned to Bertha M. Lom- 
bard shall be made to the said Bertha M. Lom- 
bard during her life, and thereafter as follows: 

Said one-sixth share shall be divided into two 
shares (without physical segregation) of two- 
thirds and one-third, respectively. Said two- 
thirds share (being one-ninth of the entire trust 
estate) shall be apportioned to Ralph M. Pray, 
his issue and spouse, and distributions in respeet 
thereof, whether of income or corpus, shall be 
made to the said Ralph M. Pray, if and while 
living, and after his death to his from time to 
time then living lawful issue, upon the prin- 
ciple of representation, and in default of issue 
at any time to take, then to his spouse, if any, 
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during the remainder of the life of such spouse, 
and in default of both issue and spouse to take 
at the time of any distribution, then such one- 
ninth share so apportioned for Ralph, his issue 
and wife, shall be deemed to have lapsed and 
shall be added to and augment equally the then 
unlapsed shares apportioned to other children 
beneficiaries. 

The-one-third share (being (1/18th of the 
entire trust estate) shall be added to and aug- 
ment equally the then unlapsed shares appor- 
tioned to the children beneficiaries. 

(ce) Distribution upon or in respect of a 
share apportioned for a child beneficiary shall 
be made to such ehild beneficiary during his or 
her life, and from and after the death of a 
child beneficiary, to his or her, from time to 
time, living lawful issue, upon the principle of 
representation, and in default of issue at any 
time to take, then to the spouse of such deceased 
child beneficiary, if any, during the remainder 
of the life of such spouse, and in default of both 
issue and spouse to take at the time of any 
distribution, then such share shall be deemed to 
have lapsed and shall be added to and augment 
equally the then unlapsed shares apportioned to 
other children beneficiaries. 

Section 6. Final Distribution Upon Termina- 
tion. Upon termination of the trust, any wn- 
distributed principal and income of a share shall 
go and be distributed to those who at the time 
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of such termination would have been eutitled 
to receive any distribution of net income had a 
distribution been then made, except that the 
principal and income of the share of the last 
survivor of said children beneficiaries (and 
whose death caused the termination of the trust) 
shall go and be distributed in the same manner 
that income from such share would have been 
distributable immediately after the death of 
such child beneficiary had the trust been then 
continuing. 

Section 7. Restraint on Alienation. Each 
beneficiary hereunder is hereby restrained from 
anticipating, [86] encumbering, alienating, or 
in any other manner assigning his or her in- 
terest or estate in either principal or mcome, 
and is without power so to do, nor shall such 
interest or estate be subject to his or her liabili- 
ties or obhgations, nor to judgment or other 
legal process, bankruptcy proceedings, or claims 
of creditors or others. AH income or principal 
shall be payable and deliverable only and per- 
sonally to the respective beneficiaries entitled 
thereto. This trust is intended to provide for 
the maintenance of each beneficiary entitled to 
received either income or principal hereunder. 

Section 8. Termination of Trust. The trust 
shall terminate upon the first happening of: 

(a) Complete distribution among the bene- 
ficiaries of the last of the trust estate (both 
principal and income) ; or 
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(b) The death of the last survivor of the 
donors and the children beneficiaries. 

The duration of this trust shall in no event, 
nor by any possibility, extend beyond the death 
of those beneficiaries who were in being upon 
the date of this Indenture.”’ 


‘Article V 


General Provisions 

Section 5. Minors and Incompetents. The 
trustees may make payments of any income or 
principal payable to or applicable to the use of 
any minor or incompetent beneficiary by making 
such payments to the guardian of the person of 
such mimor or incompetent, or to the parent of 
such minor, or directly to such minor, or may 
apply the same for the benefit of such minor 
or inconipetent. 

Section 6. Adopted Children. The term 
‘‘ehild’’, ‘‘children’’ or ‘‘issue’’ as used herein, 
shall include legally adopted elildren. 

Section 7. Laws of California Applicable. 
This Tndenture has been executed and this trust 
has been accepted by the trustees in the State 
of California, and its validity, construction and 
all rights under it shal! be governed by the laws 
of said state.’ [37] 
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United States Board of Tax Appeals 


©mOV BARD TRUSEMES, UTD, a trust, and 
CHARLES 8S. LOMBARD, BERTHA M. 
LOMBARD, and NORMAN M. LOMBARD, 
Trustees thereof, 
Petitioner, 
Vv. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Docket No. 104687 


George W. Hellyer, Esgq., 
for the petitioner. 


Frank T. Horner, Esq., 
for the respondent. 


MEMORANDUM FINDINGS OF FACT 
AND OPINION 


Harron: Respondent originally determined defi- 
ciencies of $5,001.09 and $2,015.10 in petitioner’s in- 
come tax and excess profits tax, respectively, for the 
year 1937. Respondent determined that petitioner 
was an association within the meaning of section 
1001 of the Revenue Act of 1936, during the period 
from February 10 to December 31 of 1987, and, 
as such, was taxable as a corporation. By an amended 
answer filed at the hearing, respondent made claim 
for increases in the deficiencies based upon the con- 
tention that petitioner was an association during the 
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entire year of 1937. Respondent now claims that the 
income tax deficiency is $5,818.66, and that the ex- 
cess profits tax deficiency is $2,316.28. The main 
question is whether petitioner is an association, and, 
as such, taxable as a corporation. The facts have been 
stipulated. 


FINDINGS OF FACT 

Petitioner filed a fiduciary return, Form 1041, for 
the calendar year 1937 with the collector for the sixth 
district of California. [38] 

Charles 8. Lombard, hereinafter called Dr. Lom- 
bard, and Bertha M. Lombard were married in 1907, 
and they reside in Redlands, California. Three chil- 
dren were born of this marriage. Each person had 
been married before and each had children of the 
previous marriage. The children of Bertha Lom- 
bard’s first marriage were Ralph Pray, born in 1898, 
and Dorothy Pray, born in 1900. The children of Dr. 
Lombard’s first marriage were Lillis Stowe, 1883; 
George Lombard, 1885; Charles S. Lombard, Jr., 
1886; Norman Lombard, 1891. The children of 
Bertha and Charles Lombard were Emily Lombard, 
1909; Winthrop Lombard, 1910; Ruth Lombard 
Paul, 1913. All of the nine children were living on 
November 3, 1935. 

Dr. Lombard was born mn 1852. He was 83 vears 
old in 1935. Bertha Lombard was born in 1872. In 
1935, she was 63. [1 1935, the ages of the above chil- 
dren ranged from 52 to 22 years. In 19385 Dr. Lom- 
bard owned real and personal property having a 


vs. Commer. of Internal Revenue 419) 


Exhibit S—( Continued ) 
value of about $300,000. The real property included. 
7 pareels of real estate which were rented for busi- 
ness purposes and a 46-acre orange grove. 

In 1935 Dy. Lombard learned of a copyrighted 
printed plan called the ‘‘ Hulbert Plan Trust”? which 
was sold by a representative of the publishers in 
San Bernardino. He purchased one of the printed 
forms of the plan. On November 3, 1935, Dr. Lom- 
bard and Bertha Lombard, as grantors, and Win- 
throp, Emily, and Norman Lombard, as trustees, 
executed the ‘‘Hulbert Plan Trust’’. Thereafter, 
from that date through the taxable year 1937, that 
agreement was opera- [39] tive and in full force and 
effect. On November 3, 1935, Dr. Lombard conveyed 
to the trustees one parcel of business property, and 
subsequently, during 1935 he conveyed to the trustees 
several other pieces of business property, including 
an orange grove. On November 3, 1935, the same day 
that the agreement was executed, two of the trustees 
resigned, Emily and Winthrop Lombard. Dr. Lom- 
bard and Bertha Lombard became the successor 
trustees, and they, with Norman Lombard, have acted 
as trustees ever since then. The conveyance and 
agreement of November 3, 1935, was recorded on 
November 14, 1935, in the office of the recorder for 
San Bernardino County. All of the parties thereto 
were residents of California, and all of the property 
conveyed to the trustees under the agreement was 
located in California. 

The “Hulbert Plan’? which was executed was a 
series of legal instruments rather than a trust in- 
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denture. The first instrument is entitled ‘‘Convey- 
ance and Contract’’ and it was executed by Charles 
S. and Bertha M. Lombard. By this instrument 


6 ? 


they, as ‘‘grantors’’, appointed three trustees who 
were to use in their collective capacity the trade 
name of Lombard Trustees, Ltd. Also, they con- 
veyed to the ‘“‘trustees’’, for $100 and other valuable 
consideration, property deseribed in a ‘**deed’’ which 
was made a part of the instrument. Also, they sold, 
assigned, and conveyed the particular property to 
the ‘‘trustees’’ as joint tenants and as ‘‘the exclusive 
owners’’ with power to sell, mortgage, and encumber 
the property, in their own discretion, ‘‘without hin- 
drance from, submission to, or approval of ‘‘bene- 
ficiaries’’. It was stated that the “‘trustees”’ should 
be unrestricted in their ownership, control, [40] ad- 
ministration, aud disposition of the ‘‘estate’’. 

The second instrument was executed by both the 
‘‘grantors”’ and the ‘‘trustees’’. It comprises an ‘ Ac- 
ceptance”’’ by the ‘‘trustees’’ and a ‘‘Contract con- 
taining Articles of Administration’’, to which the 
‘‘trustees’’ agreed, The ‘‘trustees”’ accepted their ap- 
pointment and the property conveved to them, and 
they agreed to “conserve” 
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, handle and barter’’, 
‘manage and administer’’, the property and its ac- 
erctiens: 

The ‘trustees’? agreed with each other in ‘ Arti- 
cles of Administration’’, The ‘Articles of Adminis- 
tration”? provided that the ‘trustees’? should ‘‘be 
construed to be the absolute and exclusive owners, 
in joint tenaney and continuity, of the legal and 
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equitable title to all property, real and personal in 
rom Hstate.” wit set forth authorization to the 
‘‘trustees’’ to act in their trade name through auth- 
orized officers; to be a ** Board of Trustees’’ in their 
collective capacity; to hold regular and special meet- 
ings; and to adopt and use a seal. The *‘ Articles of 
Administration’’ set forth the general powers of 
the ‘‘trustees’’, as follows: 

Ait. 3. Powers: Being Natural Persons these 
Trustees, their associate and/or successor Trustees, 
shall organize themselves into a Board, and may do 
collectively, in their discretion, any lawful things 
which citizens may lawfully do in any or all States 
unless herein limited. (It should be remembered: 
‘“Corporations possess only such powers as are 
granted to them by law, while individuals possess all 
powers except those prohibited by law.’’) They may 
own real estate or personal property in any State 
without mit, may buy, sell, improve, exchange, 
assign, convey and deliver, may grant trust deeds 
and may mortgage or otherwise encumber for obliga- 
tions; may own stock in or entire charters or corpo- 
rations, and may engage the Estate funds and prop- 
erties in any industry or investment in their discre- 
tion, hoping thereby to make gain to the Estate. They 
may delegate authority at will and Resolutions of 
their Board recorded in Minutes of their meetings 
shall be good and sufficient evidence of their inten- 
tions and that their acts are within their powers, 
diseretion and authority to perform. [41] 

Under the “Articles of Administration’ the per- 
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sonal liability of the ‘‘trustee’’ was limited, the 
‘‘trustees’’ assuming only such obligations attached 
to the property acquired ‘‘as they particularly agree 
to assume’’, or which might result from their ‘*ad- 
ministration”’ of the property, and then ‘‘only to the 
extent and value of the Estate funds and properties, 
but not personally to jeopardize their *‘‘personal 
property. Also, the ‘‘trustees’’ were required to keep 
records; to make up financial reports annually; and 
to allot in the records ‘‘expectancy fractions’? un- 
der instructions to be delivered by Norman Lom- 
bard, one of the ‘‘trustees’’. The ‘‘trustees’’ were 
‘‘enjoined to refrain from any actual or pretended 
issue or Sale of capital stock in or of their Estate, 
such being a corporation prerogative’’. Also, the 
‘‘trustees’’ were not to issue or sell any equities or 
beneficial or equitable interests in the estate. 

Nowhere in the ‘‘Hulbert Plan’’ which was exe- 
‘cuted is there a conveyance to trustees for the benefit 
of cestuis que trust. While the plan contemplated 
that “expectancy fractions’? should be ‘‘allotted as 
to beneficiaries’, as a matter of record only, in a 
‘‘hegister’’, it is provided that such allocation shall 
be a “‘guide”’ to enable the ‘‘trustees’’ to properly 
“apportion each distribution’’. The matter of allot- 
ting ‘‘expectancy fractions’? meant no more than 
making a record of who was entitled to receive 
distributions, and the proportion each would vre- 
ceive, if, as, and when any distributions were ever 
made, which was entirely within the discretion of 
the ‘‘trustees’’. 
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The ‘* Articles of Administration’’ left to the dis- 
eretion of [42] the ‘‘trustees’’ the matter of making 
partial distributions from any available funds in 
the ‘‘ Estate’, but any distributions were to be made 
in proportion to the number of ‘*fractions”™ credited 
on the books to each ‘‘beneficiary’’. Also, the matter 
of liquidating the ‘‘Estate’’ and making final dis- 
tribution of the property to the ‘‘beneficiaries’’, was 
left within the discretion of the ‘‘trustees’’. 

The ‘‘Articles of Administration” left to the dis- 
eretion of the ‘“‘trustees’’ the matter of making 
partial distributions from any available funds in 
the ‘‘ Estate’’, but any distributions were to be made 
in proportion to the number of ‘‘fractions’’ credited 
on the books to each ‘‘beneficiary’’. Also, the matter 
of liquidating the ‘‘Estate’’ and making final dis- 
tribution of the property to the ‘‘beneficiaries’’, was 
left within the discretion of the ‘‘trustees’’. 

The third instrument which was executed was the 
direction from Norman Lombard to the ‘‘Board of 
Trustees’? to register Charles S. Lombard as a 
‘beneficiary’? and to allocate to him 600 ‘“‘expectaney 
fractions’’ out of a total of 1,200, leaving 600 dor- 
mant ‘‘expectancy fractions.”’ 

All of the above described instruments were exe- 
cuted November 3, 1935. 

The transfers of property to the ‘trustees’? were 
irrevocable. The ‘‘trustees’’? were to hold the prop- 
erty until they decided to liquidate, but the longest 
period was fixed, so as not to violate the rule against 
perpetuities, by the life of the last surviving sub- 
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‘scriber to the agreement or registered ‘‘beneficiary’’. 
[43] 

The persons registered as having ‘‘expectancy 
fractions’ could be changed. On February 10, 
1937, Dr. Lombard requested in writing that the 
board of trustees of petitioner vacate the registra- 
tion of the 600 ‘‘expectancy fractions’’ in his name 
and re-allocate and re-register them. He requested 
that 350 fractions be re-registered in the name of 
himself and Bertha Lombard, as joint tenants, and 
that 50 fractions each be registered in the names 
of Norman, Winthrop, Emily, and Ruth Lombard, 
and Dorothy Pray. At a meeting of the board of 
trustees on March 14, 1937, a resolution was adopted 
approving the request and the secretary was di- 
rected to register the new beneficiaries In accord- 
ance with the request. The resolution stated that 
the board of trustees approved ‘‘the registrations 
as of the date of the Request, February 10, 1937.” 
The registrations were made in the register on 
March 14, 1937. The re-registrations in the names 
of the various beneticiaries were made without con- 
sideration. 

On February 25, 1938, Dr. Lombard and Mrs. 
Lombard requested the petitioner’s board of trus- 
tees to vacate the ‘expectancy fractions’’ regis- 
tered in their names, (350), and to re-register and 
re-allocate the fractions, 200 to themselves as joint 
tenants, and 00 fractions, each, to George S. Lom- 
bard, Charles S. Lombard, Jr., and Lillis S. Stowe. 
It was requested that the fractions allocated to 
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George S. Lombard should be registered as of July 
25, 1937, and that the fractions allocated to Charles 
S. Lombard, J1., should be registered as of Janu- 
arv 29, 1938. At a meeting of the trustees on 
February 26, 1938, a [44] @ resolution was adopted 
approving the request. The reregistrations were 
made in accordance with the request. 

No other re-allocations and reregistrations of 
‘*beneficial interests’? have been made. 

Dr. Lombard filed a gift tax return for 1935. 
In it he reported transfers of property to Lom- 
bard Trustees, Ltd., and he placed values thereon 
as follows: 


i= 


November 3, 1935, real property, Redlands $5,610.00 
2. November 19, 1935, real property, lot, Red- 
cain Gene ceterete ie 20s osc cciceteseeecetinaee 24,190.00 
3. November 19, 1935, real property, lot and . 
busine gaivedlands: .24tec......:..ee ee 17,540.00 
4. November 19, 1935, real property, lots....... 13,830.00 
5. November 19, 1935, real property, lot and i 


dilllancr station huverslOC.....c:-c..+--v-Jaseeeees-8. 810.00 

6. November 19, 1935, real property, 4 lots, 
Shan Oni), ic. ee 2,500.00 
7. November 19, 1935, real property, orange es 
Gata Niee LRG, ease eae ee 2,000.00 
&. December 30, 1935, ‘stocks.........---...2cccicc:: 64,587.93 
$131,067.93 


Several of the pieces of real estate conveyed to 
petitioner by Dr. Lombard are business properties, 
stores and offices, which are rented. In the taxable 
year 1937 these business properties and the orange 
grove produced income which was reported by 
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petitioner on Form 1041, ‘‘fiduciary income tax 
Teri. 

During the taxable year, 1937, petitioner re- 
ceived income from the property it held from 
rents, dividends, and the operation of the orange 
grove as follows: 


DS aya heise “eee ere ee eesti. aaa Ric se mee ee $4,234.95 

Interest “om bank deposits.......2.2...220-2-..eccee-cececeeee 200.00 
Rents—net—after repairs, depreeiation and ex- 

| OEE 0c) She ic, oe Ree cannon tapes ee RNS Ae a MRO oer 14,230.65 
Receipts from orange grove—net—proceeds 

schrOMa pe sales ale (eer MereS sess seens se ween vt eee 10,048.12 

NG] a LE <peen e -oe ne L e $28,113.72 

[45] 


In the fiduciary income tax return filed by peti- 
tioner, it reported net income, after deductions, in 
the amount of $23,014.05. Among the deductions 
taken were the following: Interest paid on note for 
$39. 000, $2,025.52; taxes—city and county taxes on 
property, $155.92, state income tax, $137.50, social 
security tax, $14.94, total, $308.36; miscellaneous 
expenses, $425.68; salaries, $2,904.84. 

Petitioner attached to the fiduciary income tax 
return, Form 1040 F. ‘‘Schedule of Harm Income 
and Iixpenses’’. On this return petitioner reported 
$24,634.95 from the sale of oranges and $494.66 
from receipts from ‘water and pipeline’? and mis- 
cellaneous, and total expenses of $15,081.49, leaving 
net receipts of $10,048.12. 

The expenses of operating the orange grove in- 
cluded wages, fertilizers, and spraying materials, 
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fuel, taxes, insurance, water rent, smudge oil, trac- 
toring, telephone, and repairs. 
Petitioner reported in the fiduciary income tax 
return as the distributable income of the registered 
beneficiaries, total net income, as follows: 


Ne icriaee leon ar ce eeeeeen snr oe ee $1,917.84 


Jeoayin eens Drees ¥2 (0 sees eee oe tee se 1,917.84 
LDH] at  BY0) 60 87 1276 GARR enns le Pe een eee ea enn Rr 1,917.84 
AY poitel su ggey ele Urey ae ysy 50 (coe eeee-eaaeeeeeeer 1,917.84 
Rc OVO Cumming bee Ge. eee ee 8 Oe ee 1,917.84 
(CUTE EUS, S35 IETCSI TOYA cc | Seen rat en 5,753.51 
thes @ Tata lVeN ume OVINE) NC re cee ee on -fcnwcan cv nace duace 5,753.50 
IBY yey a De daca ee ceed sc ccc ccceaseds 1,917.84 
$23,014.05 

[46] 


The oranges grown were part Valencia and part 
navel oranges. In the vicinity of Redlands, navel 
oranges mature so as to be marketable in late No- 
‘vember or early December, and are generally picked 
and marketed during the months of December, 
January, February, March and April. On January 
1, 1937, there was on the orchard a matured crop 
of navel oranges. On February 23, 1937, the navel 
crop was sold for the sum of $2.80 per hundred 
pounds on the trees, the buyer to pick and haul, 
with the picking to commence March 1, 1937, and 
to be completed by April 10, 1987. The crop was 
picked by the buyer between March 1, 1937, and 
April 138, 1937. No expense was incurred or paid by 
the trustees or petitioner in connection with the 
crop after its sale on February 23, 1937. The 
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trustees received for the crop the following 
amounts: On February 23, 1937, $10,000; on March 
10, 1937, $5,000; on April 15, 1937, $1,868.96; total, 
$16,868.96. In stating and determining the net in- 
come for different periods of 19837 above, each pay- 
ment received for the navels was credited to gross 
income for the period in which received. 

Subsequent to March 14, 1937, the only sales 
made by the trustees apart from ranch products 
were the following: (a) On March 24, 1937, sold 
stock of American Trust Company costing $5,189.44 
for $5,145.35 and bought stock of Baltimore Ameri- 
ean Insurance Company for $5,133.75; (b) on July 
13, 1938, sold bonds of Kansas City School for 
$5,520.75. 

On June 14, 1940, prior to the mailing of the 
notice of deficiency herein, petitioner mailed to the 
collector of internal [47] revenue, Los Angeles, a 
duly executed capital stock tax return, on form 
707, for the year ending June 30, 1957, wherein the 
value of petitioner’s ‘‘capital stock’’ was declared 
to be $150,000. Petitioner enclosed a check in the 
total amount of $213.75 for the payment of the 
capital stock tax, $150; the 25 percent penalty for 
delinquency, $37.50; and interest from August 1, 
19387, $26.25. The amount so paid has never been 
refunded to petitioner, and no elaun for refund 
has been filed o1 made. 

The petitioner’s adjusted net income for the 
entire calendar year 19387 was $22,902.04, of which 
$4,234.95 was from dividends. 
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A trust at law was not created by Dr. Lombard 
by his execution on November 3, 1935, of the 
several instruments constituting the Hulbert Plan, 
and petitioner was not a trust prior to or during 
the taxable year. Rather, some type of enterprise in 
the nature of a family corporation was created un- 
der the Hulbert Plan. Dr. Lombard transferred 
absolute title, legal and equitable, to various prop- 
erties, real and personal, to himself, Norman Lom- 
bard, and Bertha Lombard, as joint tenants. They, 
and they only, were the equitable as well as the legal 
owners of the property. They and their successors, 
only, could determine who should eventually re- 
ceive distribution of the property upon liquidation 
of the enterprise. 

During the taxable year, 1937, petitioner was an 
association within the meaning of section 1001 of 
the Revenue Act of 1936. [48] 


OPINION 


The main question is whether petitioner was an 
association during all of 1937, and, as such, taxable 
as a corporation. During 1937 the ‘‘Hulbert Plan”’ 
which was executed in November of 1935 was in ef- 
fect, and no supplemental agreement or amendment 
‘thereto was in existence. Accordingly, the question 
must be determined upon consideration of the terms 
of the 1935 agreement. Also, the burden of proof 
is upon petitioner to show that it was not en- 
gaged in business enterprises for profit, or that 
it did no more than conserve trust property with 
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the necessary incidental activities of a trustee. 
Petitioner has introduced very httle direct evidence 
relating to its activities with respect to the various 
‘properties it held. However, the income tax return 
filed by petitioner does set forth much which is 
indicative of petitioner’s activities. 

Respondent has determined that petitioner is an 
association, taxable as a corporation. Section 13 of 
the Revenue Act of 1936 levies a tax upon the net 
income of corporations, and section 1001 (a) (2) 
provides that the term ‘‘corporations’’ includes 
‘‘associations. ”’ 

The Supreme Court, in Morrissey v. Commis- 
sioner, 296 U. S. 344, has set forth many tests to 
apply in the determination of the question. The 
Court poimted out the characteristics which dis- 
tinguish a ‘‘business trust’? from the traditional 
type of trust. In Porter Property Trustees, Ltd., 
42 B. T. A. 681 (on appeal to Circuit Court of 
Appeals for the Ninth Circuit), we had to analyze 
the provisions of an agreement under which Porter 
Property Trustees, Ltd. [49] had been created. It 
happens that there, as here, the so-called ‘‘ Hulbert 
Plan”? was the agreement. Applying the criteria 
of the Morrissey case, we concluded that the facts 
indicated ‘‘a family corporation which it was 
thought could be operated as a trust under the 
so-called Hulbert Plan, without paying corporate 
rates,’’? p. 690, and we held that the petitioner was 
an association, and therefore, that it was taxable 
as a corporation. Respondent, in this case, relies 
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upon the conclusions reached in Porter Property 
Trustees, Ltd. The situation here is much the same 
as in the cited case. It is not material that there 
is absent in this case a step which preceded the 
‘‘trust’’ arrangement in the Porter case, namely, 
ownership of the property by a corporation before 
the execution of the ‘‘trust’’ agreement. The Porter 
ease is followed here in all that was said of the 
applhieation of the tests set forth in the Morrissey 
ease, which need not be repeated. 

However, each case should be considered upon its 
own facts, and it appears to be necessary to discuss 
here the terms of the agreement under which peti- 
tioner acted so as to point out why, again, we must 
hold that such terms as the ‘‘ Hulbert Plan’’ is made 
of can lead to no other conclusion than that it 
creates an association rather than the traditional 
trust. In this respect, the consent about the defini- 
tion of ‘‘association’’ made by the Supreme Court 
in Hecht v. Malley, 265 U. 8S. 144, 44 Sup. Ct. 
462, 467, is pertinent: 

The word ‘‘association’’ appears to be used in 
the Act in its ordinary meaning. It has been 
defined as a term ‘used throughout the United 
States to signify a body of persons united 
without a charter, but upon the method and 
forms used by incorporated bodies for the 
prosecution of some common enterprise’. [50] 

It is rudimentary that every trust must have 
a cestui que trust, a definite or ascertainable benc- 
ficiary. Also, in most jurisdictions, the rights of 
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the cestui que trust are such that it has not only 
a personal right against the trustee to have the 
trust carried out, but also an equitable ownership 
of the trust res, or a ‘‘present equitable estate’’. 
Restatement of the Law of Trusts, secs. 112, 199; 
17 Col. Law Rev. 269; Scott, The Nature of the 
Rights of Cestui Que Trust; Title Insurance & 
Trust Co., v. Duffill, 191 Cal. 629. Also, trustees 
are fiduciaries. In this case, Dr. Lombard con- 
veyed the complete legal and equitable title to 
property to persons called ‘‘trustees”* in exchange 
for all the issued fractional units in petitioner 
which were 600 in number. There was no convey- 
ance to trustees in trust for named or personal 
beneficiaries as is typical of the traditional trust. 
The ‘‘beneficiaries’? were only impersonal regis- 
trants holding units of interests in earnings and 
proceeds. The so-called trustees were to manage 
the property, and ultimately distribute the pro- 
ceeds from liquidation, for such persons as might, 
from time to time, be the registered holders of 
fractional units, as shown on a register. The regis- 
trants could change from time to time through re- 
registration of units. And the register of such 
persons was to be only a ‘‘guide’’ to enable the 
petitioner to ratably apportion such distributions 
as it, in its diseretion, decided to make (Article 
14 of the ‘‘fulbert Plan’’). See Solomon v. Com- 
missioner, 89 Fed. (2d) 569, where a business trust 
was held to be an association and where in the trust 
there were no named personal beneficiaries. Re- 
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peatedly in the executed ‘‘Hulbert Plan’’ it is 
stated that petitioner was the sole owner of the 
‘‘estate’’ with no [51] restraints on powers of 
alienation. Thus at the outset there is the very 
obvious lack of the elementary form of a trust 
in the agreements under which petitioner fune- 
tioned. 

An association implies associates. A trust implies 
present disposition of property to one for the 
benefit of another, not an undertaking to make a 
disposition in the future. Restatement of the Law 
of Trusts, pp. 62, 63. Notice to and acceptance by 
the trustee and the beneficiary is not essential. 
Hividence in this case which negatives the creation 
of a trust and which indicates an association is 
found in the fact that Dr. Lombard set about to 
obtain the consent of eight of the children to come 
into the pian. He did not obtain their consent at 
first and for that reason the entire 600 ‘‘issued’’ 
units of interests were registered in his name. The 
reregistrations of the 600 units to register in- 
terests in various children which were made on 
March 14, 1937, and February 26, 1938, were made 
pursuant to the consent of the eight children at 
or about such dates to come into the plan. Thus 
it appears that Dr. Lombard, his wife, and his 
eight childven, became assuciates, Dr. Lombard con- 
tributing all of the property and the children 
sharing in the fruits of the enterprise, one of the 
children acting with Dr. Lombard in the manage- 
ment. See Solomon vy. Commissioner, supra. There 
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was no transfer of property by Dr. Lombard to a 
trustee in trust for named persons as a means of 
equitably distributing a legacy or donation to them. 
Of Blair v. Wilson Syndicate Trust, 39 Fed. (2d) 
43, 46, where the court pointed out a distinction be- 
tween an association and a trust as lying in a 
voluntary association of individuals for convenience 
and profit as opposed to a method of distributing 
a [52] donation. It is not material that the eight 
children did not contribute property. Roberts-Solo- 
mon ‘T'rust Estate, 34 B.T. A. 723, 725, affd. 89 
Weds 2d) 509° 

Purpose is important, if not determinative. Part 
of petitioner’s burden of proof goes to showing 
what was the purpose in executing the agreement 
under which petitioner functions. Petitioner asks 
us to go outside the terms of the agreement which 
was in effect in the taxable year for the purpose. 
This we cannot do. Helvering v. Coleman-Gilbert 
Associates, 296 U. 8. 369; Sup. Ct. 285, 287. Dr. 
Lombard executed another agreement on Septem- 
ber 30, 1938, entitled ‘‘Declaration of Trust’’ to 
take the place of the ‘‘Hulbert Plan’? executed in 
1935. That agreement follows more closely the form 
of a traditional trust, but it was not in effect in 
the taxable year. Nowhere in the agreement which 
was in effect in 1937 is there any statement of 
purpose to place property in trust for the benefit 
of named persons to provide them with a definite 
income, and with property, or proceeds from liqui- 
dation thereof, upon the death of Dr. Lombard 
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or at any ascertainable time. Cf. Living Funded 
Trust of Harry E. Lyman, 36 B.T. A. 161. We 
must look to the terms of the ‘‘Hulbert Plan”’ 
which was executed rather than speculate as_ to 
what Dr. Lombard’s state of mind may have been. 
The general purpose stated in the ‘‘Plan’’, the 
broad powers given to petitioner, the facts as to 
petitioner’s activities all lead to the conclusion, 
in the absence of contradictory evidence, that the 
purpose was to provide a method of putting all 
of Dr. Lombard’s business properties under central- 
ized and continuous management for realizing 
profits and distributing them to all who came into 
the plan. Cf. United States v. Davidson, [53] 115 
Fed. (2d) 799, 800, where, in the trust instrument 
in that case, it was stated that the purpose was 
not to form an association, but to convert trust 
property into money and distribute the proceeds to 
named. beneficiaries. 

from the limited facts on the point, it appears 
that petitioner is a business enterprise. It rents 
several properties and manages the buildings. The 
net annual rents, without considering depreciation, 
amount to $15,751.10. The properties include four 
““mereantile buildings’, a store, and a_ service 
station with equipment. Petitioner grows oranges, 
which is certainly an agricultural and business 
enterprise. In this activity petitioner expended for 
‘“‘farm expenses’’ over $14,000. In 1937 the orange 
crop was sold for a gross amount of $24,635. All 
of petitioner’s business activities were to be carried 
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on for a long period of time, not for the benefit 
of any named persons, In the 1935 agreement, but 
for the benefit of registrants, whoever they might 
be, from time to time. Thus it appears that peti- 
tioner, as a group of trustees, was not merely a 
‘*trustee’’ for collecting funds and paying them over, 
but rather petitioner was more hke a board of 
directors of a corporation appointed to carry on 
business enterprises. Hecht v. Malley, supra. It is 
concluded that petitioner was a business trust in the 
taxable year. In form petitioner resembles a ‘‘Massa- 
chusetts trust’’, the only dissimilarity being that no 
paper certificates were issued, which is immaterial 
since a register was kept.! [54] 

Jn other respects, petitioner resembles a corpora- 
tion form of enterprise for the medium of conduct- 
ing business and sharing in the gains. The ‘‘ Articles 
of Administration’? resemble both a charter and by- 
laws. The ‘‘trustees’’ resemble both the officers and 
directors of a corporation. The exclusive control 
over distributions reposed in the ‘‘trustees’’, both 
as to the amount and the time of distributions, is 


‘In Hecht v. Malley, 44 Sup. Ct. 462,463, it was 
pointed out that a ‘‘ Massachusetts trust”? may bea 
trust of a partnership accoring to the way in 
which the trustees are to conduct affairs com- 
mitted to them. If they are principals tree? Tom 
control by the holders of interests in the manage- 
ment of property, a trust is created. If the hol ders 
of interests are associated together in control of the 
property and the trustees are mere managing 
agents, a partnership relation between the holders 
of interests is created. 
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like the power of the directors of a corporation to 
declare dividends. The ‘‘register’’ of ‘‘beneficiaries”’ 
resenibles a record of stock ownership. The proviso 
that the register is a ‘‘guide’’ for making propor- 
tional distributions fixed distributions in accordance 
with the number of units allocated to each registrant, 
which is like distributing earnings in accordance 
with stock ownership. 

It is held that petitioner is an association taxable 
as a corporation, and that such was its status 
throughout 1937. Upon this holding it is not neces- 
sary to consider any question relating to the inclu- 
sion in petitioner’s income of proceeds from the 
sale of the crop of oranges received at various 
dates in 1937. 

Petitioner filed a late capital stock tax return for 
the period ending June 30, 1937, together with a 
check for the amount of tax, interest, and penalty 
due, on June 15, 1940. Respondent mailed the notice 
of deficiency on the same day. Petitioner is entitled 
to the credit claimed for the declared value of its 
capital stock in determining the excess profits tax. 
Del Mar Addition v. Commissioner, [55] 113 Fed. 
(2d) 410; Jordon Creek Placers, 43 B.T.A. 181; 
Huron River Syndicate, 44 B.T.A. 859. Respondent 
does not contend otherwise. Accordingly, the de- 
ficiency in the excess profits tax must be recomputed 
under Rule 50. Under the holding made, there is a 
deficiency in income tax in the amount of $5,818.66. 

Decision will be entered under Rule 50 
Enter: 

Kintered May 6 1942 [56] 
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United States Board of Tax Appeals 
Washington 


Docket No. 104687 


LOMBARD TRUSTEES, LTD., a Trust and 
CHARLES 8. LOMBARD, BERTHA M. 
LOMBARD and NORMAN M. LOMBARD, 
Trustees thereof, 

Petitioner, 
Vv. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DECISION 


Pursuant to the Memorandum Findings of Fact 
and Opinion entered May 6, 1942, the respondent 
herein having on June 4, 1942, filed a recomputation 
of tax and the petitioner having on June 17, 1942, 
filed an acquiescence therein, now therefore, it is 

Ordered and Decided: That there are deficien- 
cies in income tax and excess profits tax for the cal- 
endar year 1937 in the respective amounts of $5,- 
818.66 and $258.14. 


(Signed) MARION J. HARRON 
[Seal] Member. 
Enter: 


Entered Jun 19 1942 [57] 
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United States Circuit Court of Appeals 
for the Ninth Circuit 


B T A Docket No. 104687 


LOMBARD TRUSTEES, LTD., a Trust, and 
CHARLES S. LOMBARD, BERTHA M. 
LOMBARD and NORMAN M. LOMBARD, 
Trustees thereof, 

Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 


Respondent. 


PETITION FOR REVIEW OF DECISION 
OF BOARD OF TAX APPEALS 


To the Honorable Judges of the United States Cir- 
cuit Court of Appeals for the Ninth Circuit: 

The petition of the above named petitioner re- 
spectfully shows: 

1. This is a proceeding for review by the United 
States Cireuit Court of Appeals for the Ninth Cir- 
euit of a decision of the United States Board of 
Tax Appeals, entered on June 19, 1942, redetermin- 
ing deficiencies in income tax and excess profits tax 
for the calendar year of 1937 in the respective 
amounts of $5,818.66 and $258.14, all of which was 
in dispute. 

2. Petitioner filed an income tax return for said 
year of 1937 with the Collector of Internal Revenue 
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at Los Angeles, California. The office of said Col- 
lector is within the Ninth Circuit. 

3. The nature of the controversy before the 
Board of Tax Appeals was the determination of 
income and excess profits [58] taxes of petitioner 
for the year of 1937. 

Petitioner claimed before said Board of Tax 
Appeals, and now claims: 

(a) That at all times during 1937 petitioner was 
a trust and was taxable as a trust; 

(b) That, assuming petitioner was an associa- 
tion taxable as a corporation, petitioner did not be- 
come such association until March 14, 1937, and was 
taxable as a corporation only on income for the 
period March 14, 1937 to December 31, 1937, which 
income amounted to and was the sum of $6,613.43. 

Respondent claimed before said Board of Tax 
Appeals that at all times during 1937 Petitioner 
Was an association taxable as a corporation, and as 
such was taxable on income for the entire year, 
amounting to $22,902.04. 

The Board of Tax Appeals held petitioner was an 
association taxable as a corporation, and was such 
an association at all times during 1937. 


Wherefore, petitioner prays this Honorable Court 
to review the action of the Board of Tax Appeals 
in this cause and reverse the decision of said Board 
and direct the entry of the decision of said Board in 
favor of petitioner, determining that petitioner was 
not an association taxable as a corporation during 
the vear 1937, or in any event, was not such an asso- 
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ciation prior [59] to March 14, 1937, and determin- 
ing petitioner’s tax liability accordingly. 
GEO. W. HELLYER 
JOHN B. SURR 
Attorneys for Petitioner 
204 Citizens National Bank 
Building 
San Bernardino, California 
[Endorsed]: Filed Sept. 8, 1942. 


[Endorsed]: U.S.B.T.A. Filed Oct. 6, 1942. [60] 


[Endorsed]: No. 10289. United States Circuit 
Court of Appeals for the Ninth Circuit. Lombard 
Trustees, Ltd., a Trust, and Charles S. Lombard, 
Bertha M. Lombard and Norman M. Lombard 
Trustees thereof, Petitioner, vs. Commissioner of 
Internal Revenue, Respondent. Transcript of the 
Record. Upon Petition to Review a Decision of The 
Tax Court of the United States. 

Filed October 19, 1942. 

PAUL P. O’BRIEN, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 


